There is less pressure on the criminal courts, 4 no public prosecutors with discretion on sentencing recommendation, 5 and a more flexible judicial sentencing system in England, all of which are considered as factors which promote plea bargaining in the United States. Nevertheless, the English courts, particularly those at the base of the hierarchy, are under growing work pressure, and the close professional and social relationships of the legal actors in court make it possible, sometimes even necessary, 6 for deals to be arranged. Davies, supra note 1, at 221, points out the major features distinguishing the two systems. 4 The U.S. predicament has been described as follows:
If all defendants should combine to refuse to plead guilty, and should dare to hold out, they could break down the administration of criminal justice in any state in the Union.... The prosecutor is like a man with a revolver who is cornered by a mob. ... The truth is that a criminal court can operate only by inducing a great mass of actually guilty defendants to plead guilty. Prosecute, 4 L. & Soc. REV. 331 (1970) . 6 Research conducted by the author and G. Mungham on the Cardiff duty solicitor scheme and criminal advocacy indicates that busy practitioners are sometimes willing to arrange a "deal" on behalf of a client, which, supposedly, is in his best interests. However, pressure of to both systems are the defendants: the smart, the stupid, the frightened and the confident. All are anxious to be found not guilty or, alternatively, to minimize their sentences. Is it that the English system excludes judicial plea bargaining, or has it produced a number of effective masking techniques and principles which, while publicly concealing its existence, privately support the possibility of such activity?
H. LUMMUS, THE TRIALJUDGE 46 (1937). s Cole, The Decision to
Statistical information regarding the magistrates courts, where over 90% of all criminal trials are heard, indicates a high incidence of guilty pleas. Zander found that 80% of defendants in the London magistrates courts pleaded guilty. 7 Bottoms and McClean discovered in their Sheffield study of 1,316 trials that 93% pleaded guilty to all charges and a further 2% pleaded guilty to one or more charges.
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Much more information is available about guilty pleas in the higher courts, although structural changes in the courts' systems must be recognized when considering the earlier studies. As a whole, the various papers record a proportion pleading guilty of between 55% and 75%. 14 While it is conceded publicly that plea bargaining is an essential feature to the continued operation of the lower courts in the United States, 1 5 and that it probably takes place in England, the above figures do not present statistical evidence of the incidence or frequency of this practice. Indeed, reliable information has proved to be most difficult to obtain. 16 Consequently, this article departs from the traditional focus upon inferior courts, where rough justice may be expected to be the order of the day, 17 and concentrates on the superior courts, where cases are heard by a jury and a professional judge and where legal representation by a barrister is common practice. I ignore the negotiations regarding offenses and pleading which may occur at various stages between the defendant and the police, the prosecution and defense barristers and solicitors, and concentrate instead upon an examination of the role and relationship of the judge. counsel and defendant. No attempt is made to quantify the number of occasions when judicial plea bargaining occurs. This article builds upon reported cases with a view to discovering whether they illustrate the existence of a procedural and professional framework which provides the opportunity for covert judicial plea bargaining.
Two categories of judicial plea bargaining are considered. The first is express or overt plea bargaining and the second is implied or covert judicial plea bargaining. The reason for this prohibition is that to allow judicial participation "could be taken to be undue pressure on the accused, thus depriving him of that complete freedom of choice which is essential."
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By overtly entering the proceedings the judge runs the grave risk of suggesting to the public that both he and the office he holds are involved principally in the swift, cost-effective administration ofjustice rather than the independent search for and protection of the truth and the safeguarding of the presumably innocent defendant. 2 ' Two major public expectations are placed in jeopardy. The first is the operation of the adversary system, which hinges on the independence and neutrality of the judge. The second is the presumed innocence of the accused until the contrary is proved to the satisfaction of his peers, the jury. These expectations would be frustrated by open judicial participation. The result would be a short-circuiting of the trial by proffering a reduced sentence in exchange for the defendant foregoing his right to a jury trial. The trial judge may become overtly involved in two ways. The first, and most obvious, is by communication in court to the defendant. For invited the defendant to reconsider his position:
"I think it right I should tell you [counsel] in the presence and hearing of your client that I take a very serious view indeed of hopeless cases, without a shadow of a defence, being conducted at public expense.
' 2 3 Defense counsel indicated that he had given similar advice to his lay client, and then offered to withdraw from the case. The judge expressed the view that any other counsel would be bound to tender similar advice, and then asked the accused whether he wished his present counsel to represent him or whether he wished to defend himself. On seeking self-representation and an adjournment for one day the judge insisted that the case be heard immediately. Barnes then agreed to retain the original counsel.
Either he will have to defend himself-I do not think it right I should &ontinue to adjourn the case so that a series of counsel can offer him advice which he continues to reject. If he does not like the advice counsel have given him, and solicitors presumably, and the advice which, in the effect, this intelligent youth will appreciate I have given him through you, he will have to defend himself, if he does not wish you to continue.
On appeal, Lord Chief Justice Parker expressed "great sympathy" for trial judges faced with "a number of hopeless cases which clogged the machine" and although the trial judge had applied "extreme pressure on the appellant to plead Guilty," 2 5 the court did not find for the appellant on these grounds although they were considered "improper." The appeal was successful because counsel was forced into revealing what advice he had given his client. "Counsel would appear to the appellant to be siding with the judge .... [Counsel would be gravely handicapped in conducting the
Recorder's statement to the defendant at sentencing that he could be separately tried and sentenced for other alleged offenses if he refused to have those other offenses taken into account was seen by the Court of Appeal as a threat towards the accused. The second fashion in which the judge may seek a "bargain" with the defendant is by using counsel to transfer information to his lay client in the expectation that the source will be disclosed. Once again the pressures on the accused to heed the 23Id at 103.
24Id. at 105.
"Id at 104-06.
2"Id at 107. 2[1967] 1 All E.R. 358.
[Vol. 69 advice of the judge are considered intolerable by appeal courts as illustrated by R. v. Inns.Y8 The trial judge, Mr. Justice Ellison, ran foul of the dicta of Lord Parker in Turner's case. In the privacy of chambers the judge indicated to defense counsel the nature of the sentence he would impose should the defendant be found guilty. Moreover, by virtue of his refusal to allow a trial before another judge, upon request of counsel, he placed the defendant in such a position of serious apprehension as to believe his trial had taken place before it had commenced.29 The Court of Appeal quashed the conviction and ordered a new trial. At the same: time the court expressed its surprise and concern at this example of overt judicial intervention: "It was a most unfortunate occurrence and the court was surprised that it had ever happened. It was to be hoped that that kind of interview between a judge and counsel would not take place again." 3°A lthough a similar exchange took place in R. v. Brook 3 1 it must be recognized that the exposure of the judge's attempted intervention depends entirely on the attitude of counsel towards the private conversation and the use made and form of presentation of the information in subsequent conversations with the defendant. This is a feature which I now consider in some detail.
At this point I turn to covert judicial plea bargaining. This is made possible by three features, supported and illustrated by a series of cases within which R. v. Turner plays a key role. The first is the nature of the relationship which exists between counsel and the lay client, as illustrated by R. v. Turner and R v. Peace.32 The second is the access counsel has to the trial judge.in the privacy of his chambers, as endorsed in R v. Cain and third is 28 [1974] his professional knowledge and experience that .a "discount" is given by the judge.on the sentence in exchange for a guilty plea. Thus, although no overt bargaining occurs-for the judge neither formally nor publically enters the process-structural characteristics are established to allow and encourage the operation of covert practices. As will be seen, the defendant's freedom of choice, which is vital to a fair trial, is "protected" by ensuring his ignorance of the reality of relationship between various professional actors in the trial. The confidence of the defendant, or "mark," 3 ' is maintained by withholding information fundamental to the exercise of the realistic choice 34 which, theoretically, this person is required to make. Indeed, this process must be private, for the formal rules in R. v. Turner exclude the participation, or even knowledge, on the part of the defendant who is the subject of a plea bargaining operation. This contrasts with the practice in the United States where the accused is more likely to be party to the charade of voluntary pleading' and points towards an explanation why plea bargaining is generally recognized there but not in England. The effect of covert judicial participation is that it allows a benefit to be offered to the ignorant defendant, via his counsel, in exchange for a guilty plea. On the public level the formal independence of the judiciary is preserved by a series of social structures, rules and cases which simultaneously allow trials to be expedited by means of this clandestine process.
The first element whicli fosters covert bargaining is the traditional relationship between the barrister and his lay client as spelled out by Lord Parker in R. v. Turner: counsel "must be completely free to do what is his duty, namely, to give the accused the best advice he can, and if need be, advice in strong 3 Blumberg, supra note 6, at 24. 35 R. v. Barnes, [1970] 55 Crim App. 100, provides an illustration of "realistic choice" in another context. The appellant either accepted the "advice" of counsel, solicitors and the judge or he represented himself. Parker, L.C.J., in the Court of Appeal: "However, as the law stands, it is an accused person's right to have counsel under legal aid to defend him should he elect to plead Not Guilty." Id at 104.
-6 Most defendants assume the real purpose of both the official sentencing procedure and judicial interrogation of the defendant is to protect the image of the system. A Connecticut defendant says of the inquiry: "If anybody's in the court room you know you gotta make a little show for them." J. CASPER, CRIMINAL JUSTICE, THE CON-SUMER PERSPECTIVE 84 (1972) . Peter Randolph, an accused person in the U.S., described his trial as follows: "It's all a phony fucking game." A. It would be a serious matter if it was accepted as a principle that, where counsel gave strong advice to a client indicating the prospect of his being found guilty as an alternative to pleading guilty, it was then to be said that the plea was really not the accused's plea but something which had been forced on him.
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According to traditional theory, the client who is passive, obeys instructions and trusts the profession without criticism, with few questions or requests for information is preferable to the client who is critical, questioning and anxious to participate fully." Given that lawyer domination operates, and is encouraged by means including case law, it is crucial that if discussions take place between statement by counsel is tested not by whether it is capable of operating as an inducement, but whether in fact it impaired the defendant's free choice in making a confession of guilt. 44The Times (London), Nov. 28, 1975, at 6, col. 7.
45Id.
46 See Tollett v. Henderson, 411 U.S. 258, 265 (1973). The sole inquiry of a federal court reviewing a guilty plea conviction on a habeas corpus petition is "whether the guilty plea had been made intelligently and voluntarily with the advice of competent counsel." Again, the formal responsibility and decision is that of the defendant. In Brady v. United States, 397 U.S. 742, 758 (1969), it was said: "Although Brady's plea of guilty may well have been motivated in part by a desire to avoid a possible death penalty, we are convinced that his plea was voluntarily and intelligently made and we have no reason to doubt that his solemn admission of guilt is truthful." 47 The Times, supra note 44. counsel and the judge that they be done covertly. A publicized dialogue might, apart from possibly running foul of R. v. Turner, produce an apparent issue of conflict in the mind of the client, thereby jeopardizing his relationship with the barrister, and making the client less susceptible to the "independent" advice of his counsel.
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The second element in this framework is the relationship between counsel and the judge, as illustrated by R. v. Turner and R. v. Cain.LW The court in Turner's case stated that there must be "freedom of access between counsel and the judge" and that such private access should be to the judge in chambers, thereby excluding the defendant. This private channel of communication was based on the possibility that certain matters concerning the case and the client are best kept from the client.
5 ' The court said that there might be cases when the defendant was suffering from an incurable disease such as cancer and did not know that fact himself. A private talk with the judge was appropriate and it was proper for both counsel to attend. This restricted access operated in R. v. Cain. The trial judge, Mr. Justice Melford Stevenson, sent for leading counsel from both sides and told them that he thought the appellant had no defense. Further, if the appellant persisted in his plea of not guilty he would receive a very severe sentence, but that a change of plea before he went into the witness box was bound to make a considerable difference. Defense counsel took the view that he had no choice but to go to the defendant in the cells and tell him exactly what the judge had said. As a result of this information the defendant changed his plea to guilty on three counts which were accepted by the prosecution. On appeal Widgery, L.C.J., approved and applied Turner insofar as the defendant no longer had "a free choice in the matter" after hearing what the judge had indicated. The direction of the court was that there should be trial venire de novo for there had been excessive pressure exerted on the defendant to change his plea to guilty. Whereas the appeal court confirmed the strict non-intervention of judges, it also provided an illustration of the situation in which "access" to the judge could be used by defense counsel provided that such information or opinion as the client receives is believed to stem ' It is perhaps not suprising that such a relationship between judge and counsel should exist considering the common training, work, social and educational processes that they have undergone.55 These patterns are reinforced because relatively few people are involved.5 As Widgery, L.C.J., stated in R. v. Peace:
One of the advantages that flowed from the close relationship between judge and barrister was that the barrister in that situation could go to the judge and ask him for guidance. If the judge felt disposed to give it to him, counsel would then have a reliable idea of what sort of sentence his client faced, and could advise him properly. But the whole point would be destroyed if he disclosed what the judge had told him. The confidentiality in their relationship would be broken. 57 52 Brown v. Peyton, 435 F.2d 1352 , 1356 (4th Cir. 1970 ), cert. denied, 406 U.S. 931 (1972 . "To deprive the attorney of the opportunity of talk to the judge about a guilty plea before a defendant has made up his mind to plead guilty, would deprive him of one of the most valuable tools of his defence." See Restructuring the Plea Bagaining, 82 YALE LJ. 286 (1972) .
See S. McCABE & R. PURVES, supra note 1, at 9, which showed that in their study of defendants who changed their plea that this was done in most, if not all cases, after the defendant received "certain good advice" from his legal representative. This is especially the case with late or last minute changes of plea where counsel, after reviewing the brief and assessing the evidence, speaks urgently to solicitor and defendant in a conference held, in all too many cases immediately before the trial is due to start. (1972) . "' Because barristers are members of regional circuits they usually operate in a few courts. Since the Courts Act 1971 certain criminal judges (i.e. circuit judges) are also located in particular areas. Thus, barristers and judges are in constant professional contact.
" Lord Widgery, The Times, supra note 44. However, Should this be the state of the law, 5 8 the way is clear for the will of the judge to be imposed upon the defendant by means of his undisclosed agent, the barrister, whom the defendant wrongly believes to be the principal acting independently in his best interests. Informal discussions in the privacy of judge's chambers 5 9 can be changed into the considered opinion of counsel to his client as to the likely sentencing policy of the judge should the plea of not guilty fail.
The third, and final feature, is the role of sentencing "discount" which the judge operates at his discretion. The reasons for the operation of discount in this particular manner are to dissuade defendants who have no defense from having their day in court, possibly distressing witnesses as well as adding to the general inconvenience and loss of time and public money within the framework of it should be stated that a Practice Direction has been issued, The Times (London), July 27, 1976, at 5, col. 3: "R. v. Cain has been subject to further consideration by the Court of Appeal. Insofar as it is inconsistent with R. v. Turner the latter decision should prevail." See also 162 J. CRIM. L. 96 (1977) .
" The Practice Direction set out in note 57 supra, refers to the Turner rule which states "the judge should ... never indicate the sentence which he is minded to impose ... where any such discussion on sentence has taken place betweenjudge and counsel, counsel for the defence should disclose this to the accused and inform him of what took place." However, as stated earlier, such is the relationship between counsel and his judge that informal discussions of a general nature might not be seen by counsel as "pleabargaining" or matters which fall narrowly'within the terms of Turner. Even if they did counsel might still believe that to talk and advise accordingly might still be in the best interests of his client or perhaps in his own best interests given the continuing relationship he must sustain with the judge. See The Times (London), Feb. 25, 1976, at 15, col. 5:
The dangers inherent in the acceptable practice [discount for guilty pleas] are manifest from the reported case [R. v. Cain] which is exceptional only in that the trial judge's advice on plea was passed on by counsel to the defendant, rather than being expressed as counsel's opinion after conferring with the judge. " On one occasion I witnessed such an event in a judge's chambers. Counsel were invited in, I was introduced, wigs were removed and during the conversation the judge's thinking on the likely sentence was stated briefly should the defendant be found guilty. At the time the term "plea-bargaining" did not occur to me and I feel confident it would have shocked the other lawyers if it had been categorized as such. Instead, it was probably done and seen as a helpful gesture to a young barrister who was anxious to provide a good service for a lay client.
an overworked court. Thus the judge can employ discount on sentencing in exchange for a guilty plea. However, this process cannot be presented publicly in terms of cost effectiveness of the court's time or in fine semantic distinctions. 6 Instead it is justified through the accused's contrition and remorse which provide grounds for mitigation. Public degradation ceremonies 61 are maintained by the judiciary seeking public reasons for discounts on sentences.
It is important that if counsel is to advise his client on the likely sentencing response of the judge that there must be a predictable judicial pattern and the expectation that the bargain will be honored. Predictability is enhanced by such statements as that made by Mr. Justice Ackner. While sentencing two men convicted of rape, he stated that if they had pleaded guilty they would have been jailed for about two years. Because they had not, he jailed them for three years: "Let me make this abundantly clear, since it does not seem to have penetrated very fully to the criminal fraternity, that the courts grant a discount to those who show contrition, to those who recognize their guit." ' n Coupled with the knowledge of the existence of discount must be the confidence that it will be applied if a guilty plea is offered. Thus in R. v. de Haan 6 3 the Court of Appeal reduced the sentence imposed by the trial judge because insufficient attention had been paid to the plea: "A confession of guilt should tell in favour of an accused person, for that is clearly in the public interest ... to sentence this man ... to four and a half years is to give inadequate consideration to that miti- This court feels that it is quite improper to use language which may convey that a man is being sentenced because he has pleaded guilty, or because he has run his defence in a particular way. It is, however, of course proper to give a man a lesser sentence if he has shown genuine remorse amongst other things by pleading guilty.
See also R. v. Beham, R. v. Anderson. R. v. Qayyum, The Times (London), July 28, 1967, at 13, col. 7 (C.A.) gating element."" The interest of appellate courts in the predictable sentencing policy of trial court judges was expressed recently in R. v. Deary.65 Counsel for the appellant went to see thejudge in private to ask him, in substance, whether a custodial sentence was likely whatever the nature of the plea. The judge, who had a recorder and was sitting with two lay magistrates, said "you are safe" which was understood to mean that in no event would a custodial sentence be imposed. Nevertheless a custodial sentence was given because it was discovered that the recorder was outvoted by the magistrates. The Court of Appeal was concerned that the trial court had "gone back on its word and that some sense of grievance might be felt by the appellant and his family." ' ' The appeal was allowed and a non-custodial sentence was substituted, which among other things, reaffirmed the confidence of those who gave and received advice about the sentencing patterns of judges. Not only must the sentencing scale be predictable, an indication of which may be obtained either through access to the judge in the privacy of his chambers or more generally by means of numerous appearances in front of him in the crown court, but also the barrister must be confident that the "contract" executed by the defendant will be honored by the court. Appeal courts appear to support such bargains, but the defendant is unable to offer his plea publicly in terms of a contract for a reduced sentence. It must be couched in terms of remorse and contrition. However, there is some evidence to suggest that at this level the defendant is being brought into the picture and told that repentance is rewarded: "It was trite to say that a plea of guilty would generally attract a somewhat lighter sen- 257 (1971) . Santobello was charged with two felonies, both gambling offenses. He agreed to plead guilty to a minor charge of possessing gambling records in the second degree in return for the prosecution dropping the other charges and agreeing not to make any recommendation on the sentence. Owing to a misunderstanding caused by a change in the prosecution lawyer, the prosecution did in fact make a recommendation of a maximum sentence of one year. That sentence was imposed despite the protests of the defense, the judge saying that he had not been influenced by the recommendation. The U.S. Supreme Court set aside the sentence, saying that pleabargaining was "an essential component of the administration ofjustice." Id. at 260.
tence than a plea of not guilty after a full dress contest on the issue. Everybody knew that it was so, and there was no doubt about it. Any accused person who did not know about it should know it. The sooner he knew the better."
' ' Now the accused is informed that in order to receive a reduced sentence he must plead guilty and formally act with remorse or be labelled contrite.68 Nevertheless, the judge remains divorced from the accused who in his ignorance has been a passive object in a different and private relationship which has molded his future. The administration of criminal justice in England and Wales is a highly complex affair which is under increasing pressure from growing crime rates and inadequate budgetary resources for the police, courts, social services and prisons to keep pace. In such an environment it is a natural economic quest for short cuts that leads to plea bargaining. Nevertheless this would be considered no justification for such a formal development.
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Criminal justice is expected to be a social lesson and through the ceremonies of law enforcement society's values are affirmed and made visible to all. The model developed in this article incorporates a visible judicial stance of non-intervention in the defendant's decision to plead, thereby responding to the public expectation of the judicial role. Simultaneously, pressures within and imposed upon the court may be alleviated by the clandestine opportunities provided to the judiciary and counsel to speed the trial to an early conclusion. It might be attractive to think that R. v. Cain, the most recent reported case concerning judicial interference in the pleading decision, is an unusual 6 R. v. Cain, The Times (London), Feb. 23, 1976, at Dec. 11, 1975, at 5, col. 3 (C.A.) ; his conduct in the Cambridge "Garden House Riot" case in 1970; The Times (London), Feb. 21, 1976 , at 1, col. 5; The Times (London), Feb. 25, 1976, at 2, col. 6; and the Western Mail, Feb. 21, 1976, at 4, col 283-84. attempted to illustrate that such an analysis would be misleading. Examination of the superior courts, recent cases and professional and client relationships reveals a social and institutional framework which allows influential judicial opinion to filter through to the ignorant defendant. A rose is a rose by any other name: judicial plea bargaining is alive, well and living in the English courts.
